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Implications of the Federal Health Legislation on

Justice-Involved Populations®

In March 2010, President Barack Obama signed into law the Patient
Protection and Affordable Care Act (PPACA)* and the Health Care
and Education Reconciliation Act.# Together, these two laws are
commonly referred to as the PPACA, or colloquially as the “health
reform” law.§ The changes brought about by the health reform law
will have a significant impact on how people involved in the criminal
justice system can access public health insurance and services.

Most notably, the PPACA expands eligibility for Medicaid. Experts
have long recognized that expanding Medicaid eligibility and
improving access to treatment services will promote better public
and individual health outcomes and is likely to reduce state
expenditures.! Individuals cycling through prisons and jails—many
of whom have significant health needs, but are not currently enrolled
in Medicaid—will soon be eligible for enrollment. Although the most
significant changes to Medicaid eligibility do not take effect until
2014 (or earlier, if a particular state opts to accelerate
implementation), state officials, including criminal justice system
officials, are now planning to put protocols in place in time to meet
the new federal requirements under the PPACA.
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This document addresses the implications of PPACA for justice-involved adults. It first considers
their needs and barriers to treatment. The sections that follow address how the health reform

legislation expands these adults’ eligibility for Medicaid and what services will be made available,
the requirements and exemptions specified by the legislation, and how enrollment will take place.”
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What are the health needs of incarcerated people?

Individuals in the criminal justice system have disproportionately high rates of chronic disease and
behavioral health disorders when compared to the general population. In a study of individuals
newly released from U.S. prisons, one-half of men and two-thirds of women had been diagnosed
with chronic physical health conditions such as asthma, diabetes, hepatitis, or HIV/AIDS.2 Sixty-five
percent of all adults in the U.S. corrections system meet medical criteria for drug and/or alcohol use
disorders.3 In a study of more than 20,000 adults entering five local jails, researchers documented
serious mental illnesses in 14.5 percent of the men and 31 percent of the women, which taken
together, comprises 16.9 percent of those studied. These jail rates are in excess of three to six times
those found in the general population.* The prevalence of hepatitis C is six to seven times higher in
jails and prisons than among the general population, and the rate of the prison population with an
HIV diagnosis—nearly two percent—is four times higher than that of the general population.

The health costs associated with their care have skyrocketed in states across the country; for
example, Michigan’s Department of Corrections increased its health care expenditures by 95.8
percent between fiscal year 1999-2000 and fiscal year 2008-09. Expenditures per prisoner
increased by 89.9 percent during the same period.6

To address the health and safety of individuals and the public, officials should ensure that people
leaving the justice system are connected to health care that meets their needs. Jail and prison
interventions are essential to continuity of care and provide the foundation for individuals to
comply with conditions of release and to make the most of corrections’ investments in their
treatment. The PPACA offers an opportunity to make these connections to community care on a
greater scale.

What are common barriers to receiving health insurance for justice-involved individuals?

Survey data indicate that one year after release, as many as 60 percent of former inmates are not
employed in the regular labor market.” Furthermore, many have barriers to employment: most of
those leaving prison have low levels of education and few marketable job skills—for example, more
than 35 percent of returning individuals lack a high school diploma or GED.8 As a result, employer-
sponsored insurance is often not available to individuals leaving prison or jail. Additionally, a large
number of releasees lack the means to buy insurance plans or pay out of pocket: 40-60 percent of
individuals exiting prison in 2006 lived in households earning less than $20,000 a year.?

Without insurance or adequate income to pay for health care services out of pocket, it is difficult for
individuals returning to the community to access medical services and prescription drugs. As a
result, their chronic conditions and health may deteriorate. The provisions of the PPACA may serve
to break this cycle of un-insurance, poor health, and high costs.

ELIGIBILITY AND SERVICES

The questions and answers that follow focus on how the PPACA expands eligibility for Medicaid,
provides guidelines for the minimum standard of services a plan must provide, and creates public
exchanges for buying health insurance.



With health reform, will more justice-involved individuals be eligible for Medicaid?

Yes. Currently, justice-involved people, many of whom are low-income adult men, do not qualify for
Medicaid unless they meet stringent disability requirements and are unable to work. This leaves
many of those exiting correctional facilities uninsured. Starting January 1, 2014, individuals with
household incomes at or below 133 percent of the federal poverty level (FPL) will be eligible for
Medicaid regardless of disability status. For single adults, the eligibility ceiling equals an income of
approximately $14,400 per year; for a family of four, this comes to about $29,300 annually.

The Congressional Budget Office has estimated that 16 million newly eligible individuals are
projected to enroll in Medicaid.1? Another analysis has determined that strong state-level outreach
and enrollment efforts could reach as many as 23 million new enrollees.!!

How will the costs of expanded Medicaid eligibility be shared between federal and state
governments?

Although there are administrative costs associated with this expansion, states can receive
significant reimbursement to develop services for those who will be newly covered under Medicaid.
The federal government will initially cover 100 percent of the newly eligible Medicaid recipients.
Gradually, this will be reduced—from 100 percent for years 2014 through 2016, to 95 percent in
2017, to 94 percent in 2018, and to 93 percent in 2019—so that by 2020 and thereafter, the federal
share will be 90 percent, whereas the states will pay 10 percent.t The new law does not affect the
federal-state share for those who were eligible previously for Medicaid.

What happens to people who were covered by Medicaid previously?

The PPACA does not eliminate Medicaid eligibility for groups that are currently served by it—e.g.,
children, the elderly, people with disabilities, pregnant women, or the blind. Rather, it establishes a
new classification based on income alone for those who are a) under 65 years of age, b) not
pregnant, and c) not entitled to or enrolled in Medicaid benefits under another category. ¥12

How will health reform affect benefits for individuals with disabilities?
Although the health reform law does not change the process for establishing disability for state or

federal financial income entitlements (such as Supplemental Security Income or Social Security
Disability Insurance), individuals with income below the defined levels will qualify for Medicaid

" These estimates use 2010 FPL guidelines, which vary by family size. See
https://www.cms.gov/MedicaidEligibility/downloads/POV10Combo.pdf.

T There are some exceptions to this formula. Arizona, Hawaii, Delaware, Maine, Massachusetts, Vermont, and
New York have already expanded their Medicaid programs (through 1115 Waivers) to include single adults
up to at least 100 percent. The health reform law refers to these states as “expansion states” and provides a
separate federal matching rate. For these states, the federal share of Medicaid reimbursement will be phased
in starting at 50 percent in 2014 and going up to 90 percent in 2020 and thereafter.

* The rate for reimbursement is higher for the newly eligible than it is for the previously eligible. Therefore,
states will still have to determine if people are eligible according to the pre-PPACA categories. It is important
to note that making these distinctions will be complex for states, yet the online applications, and simplified
requirements for enrollment should make the determination appear simpler to the consumer. At this writing,
the federal government is expected to issue regulations based on a statistical formula to determine the
financial responsibilities of the states and the federal government as it relates to newly versus previously
eligible individuals.
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immediately and should have access to those medical care benefits while they continue working
through the disability determination process.

What services must be covered under the new Medicaid package?

Beginning in 2014, Medicaid coverage must include, at minimum, “essential health benefits” such as
preventive services for chronic diseases, prescription drugs, rehabilitative (or habilitative) services
and devices,” pediatric services (including oral and vision care), and mental health and substance
abuse services.13 The inclusion of mental health and substance abuse services as an essential health
benefit is of particular importance to the criminal justice population because of the
overrepresentation of people with behavioral health problems involved with the justice system.
This is in addition to the set of services provided under Medicaid prior to PPACA, which includes
(but is not limited to) inpatient and outpatient hospital visits, physicians’ surgical and medical
services, and laboratory and x-ray services.

The DHHS secretary will be providing additional guidance to states on the type and level of
coverage that will be required, with notice and opportunity to comment. When defining these
essential health benefits, the secretary is required to consider the healthcare needs of diverse
segments of the population (which may include the needs of those leaving correctional facilities).
The law also requires the secretary to periodically evaluate and report to Congress on the essential
health benefits to determine whether enrollees are facing any difficulty accessing needed services
either because of the extent of the coverage or the cost, or whether any gaps to coverage remain.14

What are state health insurance exchanges and who is eligible to use them?

State health insurance exchanges are online marketplaces through which consumers can easily
review, compare, and select from a variety of private health insurance plans. They are designed to
help individuals obtain private market coverage. By 2014, each state can either establish a state
health insurance exchange or use a federally established exchange. HHS will establish criteria to
accredit each plan for quality and to ensure they provide the same essential health benefits as
detailed above. The exchange plans will make available sliding-scale tax credits and subsidies for
households earning 100-400 percent of the federal poverty level.15 (For a household of four, 100
percent of the federal poverty level is $22,350; 400 percent is $89,400.116) Generally, the credits
and subsidies are not available to those who are eligible for employer-sponsored insurance, except
if the individual demonstrates that he or she cannot afford the employer-sponsored plan (if the
employee’s share of the coverage exceeds 9.8 percent of his or her household income or if he or she
must pay more than 40 percent of the premium). In these cases, employees have the option of using
the exchange to purchase coverage. Eligibility for both the exchange and Medicaid plans will be
determined using the same simplified, online enrollment form. (The DHHS secretary will issue
more specific guidelines about how these exchanges will be designed.)

Can individuals who are incarcerated enroll in state health insurance exchanges?
It depends. Sentenced individuals who are currently serving time in prison or jail are prohibited

from using the state health insurance exchanges to enroll in a coverage plan. However, individuals
who are incarcerated while awaiting adjudication of charges may enroll in the exchanges.1” Because

* Habilitative services are designed to assist individuals in acquiring skills that they never had, as well as
associated training to acquire self-help, socialization, and adaptive skills. (lowa Administrative Code)
" Excludes Hawaii and Alaska.



the exchanges are not operational until January 1, 2014, there may be opportunities to amend this
provision in support of reentry efforts to establish connections with a medical provider before a
sentenced individual’s release.

INDIVIDUAL REQUIREMENTS AND EXEMPTIONS

The PPACA establishes an individual requirement for most citizens and legal residents to have some
minimum level of health insurance coverage (a “mandate”). Until the implementation of PPACA in
January, 2014, no such mandate has existed. There are penalties for non-compliance as well as
exemptions to this provision. The mandate remains a controversial issue and, at the time of this
writing, is a basis for legal challenges to the health reform law. The individual requirements and
exemptions are discussed in this section.

Are people in prison and jail exempt from the mandate to obtain health insurance coverage?

In most cases.!8 Though nearly everyone is required to be enrolled in an approved health insurance
plan every month from January 1, 2014, onwards, people who are incarcerated for more than a
month are exempted from this requirement during the term of their incarceration. (Those
incarcerated less than a month and those pending disposition do not have this exemption.) As soon
as an individual is released from incarceration, either with or without community supervision, this
exemption no longer exists (assuming they meet the other requirements).

What are the penalties for lacking coverage? Are there exemptions to these penalties?

The annual penalty for non-participation will increase over time. In 2014, the penalty will be $95;
by 2016, it increases to $695, or 2.5 percent of the individual’s household income, whichever is
greater. Itis also noteworthy that the penalty is assessed through tax filings; those with incomes
below the filing threshold will not be fined. Exemptions to the penalties are established for
individuals who cannot afford coverage (yet do not otherwise qualify for Medicaid), members of
Indian tribes, those experiencing short coverage gaps lasting less than three months, or individuals
experiencing hardships.1® Importantly, there is no penalty if individuals meeting PPACA income
eligibility criteria fail to enroll in Medicaid. Furthermore, formerly incarcerated people with higher
taxable incomes (incomes above the Medicaid eligibility limit) returning to the community will have
three months to obtain coverage without a penalty being assessed.

ENROLLMENT

Enrolling individuals into health insurance programs who leave prisons and jails is the key to
connecting them to services that can improve individual and public health outcomes. This section
discusses how enrollment will take place.

What can corrections officials do to facilitate Medicaid enrollment?

State corrections officials can work with local and state health officials to ensure that individuals
are enrolled in Medicaid at the time of release. Ideally, corrections officials will have established
relationships with community health care providers who can assist in enrollment to better serve
individuals with significant health issues and with continuity of care needs (especially for substance
use and/or mental health treatment). The law specifically requires the process for enrollment in



Medicaid to be simplified and promotes targeted outreach to vulnerable populations. People
enrolling either for the first time or renewing their application can use secure online systems; their
data will be matched against federal and state data to ensure eligibility. Although not a population
specifically cited in the PPACA, individuals exiting correctional facilities may be considered
members of a vulnerable and underserved population; states could consider incorporating these
groups into their planning for assertive outreach and enrollment. In addition, correction officials in
states that terminate a person's Medicaid eligibility upon incarceration should work with state
policymakers to suspend coverage instead so individuals will not have to reapply for the benefit.

Will corrections databases be used to determine eligibility for participation in Medicaid?

The PPACA stipulates that each state create a data-matching system for “determining eligibility for
participation” in Medicaid.20 Eligibility will be determined on the basis of reliable third-party data,
such as vital records, employment history, enrollment systems, tax records, and other data
determined by the DHHS secretary. State and federal corrections data—such as incarceration
status—could serve as evidence of a person's income status and could be used as part of the
standards and protocols to determine eligibility. The data-matching program will apply only to
individuals who are seeking Medicaid eligibility or subsidies through the state-level exchange
system.2! Even if states are not required by HHS to include corrections data in their data-matching
arrangement, by planning to include criminal justice system data, they can ease proof of income
burdens on applicants who are leaving prison or jail.

Does PPACA apply to services provide by correctional facilities?

No. The PPACA provisions do not apply to health care provided by the criminal justice system, so
correctional facilities do not have to meet these mandates for minimum health benefits.

How soon can Medicaid eligibility be established for those exiting the corrections system?

Currently, individuals who are incarcerated are prohibited from participating in Medicaid (or the
state exchanges), and the PPACA makes no change to this rule. Transition and reentry staff should
continue to help enroll individuals at the time of their return to the community. (There may be
opportunities to influence upcoming regulations that clarify enrollment processes, including
regulations to improve reentry planning and help ensure that healthcare services are not
interrupted.)

What is the role of community health centers as venues for enrollment and care?

As part of the healthcare safety net, community health centers (sometimes referred to as federally
qualified health centers) provide comprehensive primary care to individuals on a sliding-fee scale.
They can also help enroll people in Medicaid using the streamlined procedures described
previously. Many of these clinics also provide behavioral health care (either on site or through
offsite referrals). PPACA provides significant funding starting in 2011 to create additional
community health centers and expand existing ones. Staff at reentry programs should promote
partnerships with nearby centers to help facilitate individuals’ healthy transition from a
correctional facility to the community.



MOVING FORWARD

How can corrections officials and health administrators better collaborate to achieve
improved health and safety outcomes?

Although many components of the health reform law are already being slowly phased in, its two
major components—Medicaid expansion and the start of state exchanges—are not operational
until January 1, 2014 (unless states opt to expand Medicaid earlier). While states await specific
guidance from the DHHS secretary regarding enrollment procedures and essential health benefits,
many officials have established working groups to plan and oversee health reform implementation.
Through these working groups, corrections and healthcare practitioners may find opportunities to
influence the decision making that could benefit individuals involved with the criminal justice
system as well as the communities to which they return. For example, many states are already
drafting legislation on insurance exchanges and putting together innovative practices in health care
(such as, integrated care models or health homes”) to present to DHHS as potential demonstration
projects and as budget-balancing initiatives. Corrections and health administrators can draw on
evidence-based practices to proactively plan for the distinct needs of people who have involvement
with the criminal justice system.

CONCLUSION

By expanding Medicaid and service capacity in communities, the PPACA provides a number of
improvements for access to health care for individuals leaving prison or jail. Principally, the
legislation expands Medicaid to nearly all low-income populations. With most of the provisions of
the legislation set to take effect in 2014, state health and justice systems should collaborate to
influence upcoming decisions about

¢ the types of services that Medicaid will cover,
¢ the procedures for enrollment, and
e when enrollment can occur.

New federal guidelines are to be released in late 2011, with an expected opportunity for public
comment. A follow-up report from the CSG Justice Center will highlight some of these new
guidelines and responsive state efforts to coordinate health and criminal justice activities.
Ensuring that justice-involved populations are included in targeted outreach and enrollment and
that their health needs are taken into consideration will be important to improving individual
health, public safety, and community health outcomes.

" Integrated care models bring substance abuse and mental health treatment under the same roof. Health
homes are patient-centered facilities where comprehensive primary care is provided.
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