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Introduction

The negative effects of a conviction rarely end when a person has
completed their criminal sentence. A complex web of local, state, and
federal statutes and regulations—known as collateral consequences of
conviction—can make it all but impossible for some people with criminal
records to truly rebuild their lives. While these consequences can affect
everything from housing to public benefit eligibility, no area is more
impacted than the ability to find and retain meaningful employment. Some
of these barriers to work may be responsive to legitimate public safety
concerns, but many others pose unnecessary barriers to employment
opportunities that are critical in reducing recidivism and supporting the
long-term success of people in the justice system.

In this report, The Council of State Governments (CSG) Justice Center
presents a national overview of the scope, features, and operation of the
employment-related collateral consequences imposed by state and federal
law. The data were gathered from the National Inventory of Collateral
Consequences of Conviction (NICCC), a searchable online database that
catalogs these provisions across the country. This analysis also provides

a blueprint for policymakers seeking to mitigate the impact of these
increasingly significant barriers to work.

Overview of the NICCC

The NICCC was originally launched by the American Bar Association in
2013 as the result of a national study commissioned by the U.S. Congress."
In 2018, the CSG Justice Center overhauled the structure and functionality
of the database, making it easier for users and policymakers to identify and
understand the consequences cataloged in the database.

Now operated by the American Institutes for Research as part of the
National Reentry Resource Center, the database catalogs and describes
over 40,000 collateral consequences imposed by statutory and regulatory
provisions from all 50 states; the federal system; Puerto Rico; Washington,
DC; and the U.S. Virgin Islands. Not strictly limited to employment,

these consequences also affect access to housing, education, public
benefits, and other rights, benefits, and opportunities. Across the 53 non-
federal jurisdictions included in the database, the average number of
consequences per jurisdiction is nearly 750; this is in addition to the 950
federal consequences that apply across the board, making the average
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number of active consequences closer to 1,700 per jurisdiction. (This figure
does not account for consequences imposed by the ordinances of local
municipalities, which are not included in the NICCC and have not yet been
the subject of comprehensive analysis.)

The NICCC can be searched in a number of different ways, including by
jurisdiction, consequence type, or offense.? For each consequence, the
NICCC provides a brief description of the consequence, its legal citation,
and a variety of attributes that describe the scope and operation of the
consequence, including

* Specific types of rights, benefits, and opportunities the consequence
impacts;

» Categories of offenses that may trigger the imposition of the
consequence;

* Whether the consequence must be imposed or may be imposed subject
to the discretion of a decision-maker; and

* Whether the consequence lasts indefinitely or for a finite period of time.

The NICCC also includes direct links to the statutory and regulatory

text that imposes each consequence, and lists similar and duplicative
consequences together, making it easier for users to review the current
law in its full context and gain a better understanding of the nuances and
interplay among specific consequences.

While the NICCC helps users identify the consequences that may apply

to an individual with a specific conviction, it can also be used to generate
high-level overviews of particular types of consequences. For example,
policymakers and advocates can use the database to easily identify all of
the employment-related consequences that must be imposed by one or
more jurisdictions upon a person’s conviction for any felony offense. Those
consequences and their attributes can then be analyzed to identify specific
areas for further evaluation or reform.
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The Significance of Collateral Consequences

Before exploring the scope and operation of employment-related
consequences, it is useful to place them in the context of the broader
universe of collateral consequences. Although collateral consequences have
existed since the United States’ inception,? they have become increasingly
significant in recent decades due to a number of factors:

* More people than ever, particularly people of color, are subject to
collateral consequences. Rising rates of incarceration and increased
criminalization have caused dramatic growth in the portion of the U.S.
population with criminal conviction records and, in turn, the portion of
the population subject to collateral consequences. In the past 40 years,
there has been a 500-percent increase in the number of people serving
time in state and federal prisons.* Millions of Americans have a criminal
record of some sort.®> The number of people with felony conviction
records was estimated to be as high as 25 million in 2010,% and the
portion of the population with misdemeanor conviction records—which,
like felony records, often trigger collateral consequences—is likely much
higher, although the exact number remains unknown.’” For the growing
number of Americans with convictions, collateral consequences pose
significant barriers to long-term success while providing little public
benefit in instances where those consequences do not further legitimate
public safety concerns.

Long-standing racial disparities within the criminal justice system also
mean that the burdens of collateral consequences are far more likely
to be shouldered by communities of color.® According to the Bureau
of Justice Statistics, the black federal prison population was almost
six times the size of the white population in 2016, and the Latino
population was almost three times the size of the white population.?
Research has also shown that black men between the ages of 18 and
19 are 11.8 times more likely to be incarcerated than white men of
the same age, and black women of any age are twice as likely to be
imprisoned as white women.' The impact of collateral consequences
on communities of color—particularly consequences that limit access
to employment opportunities—only exacerbates existing economic
disparities."’
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* The number of collateral consequences has grown significantly. As the
number of people with convictions has grown, so too has the number of
consequences imposed by state and federal law. The rise of collateral
consequences, especially those that impact employment opportunities,
can be partially attributed to an increase in state regulatory power over
occupations, professions, and employment. This authority has been
particularly exemplified by the increase of occupational and professional
licensure requirements: in the late 1940s, less than 5 percent of the U.S.
workforce required a state-issued license to perform their job; by 2015,
that number had risen to 25 percent.’ New collateral consequences
also proliferated during the “tough on crime” era that began in the
early 1980s. Although attitudes toward second chances for people
with criminal histories have shifted dramatically since then, few
jurisdictions have scrutinized collateral consequences. As a result, many
consequences remain in effect despite the fact that they no longer align
with current policy priorities or research that demonstrates the negative
effects they may have on public safety, the economy, and communities.

¢ Collateral consequences remain obscure and are increasingly complex.
Because collateral consequences are civil in nature—and not part of
a person’s criminal punishment—they are generally imposed without
the involvement of sentencing courts and are not referenced alongside
the state and federal laws that govern criminal offenses or procedure.
Instead, they are scattered throughout various portions of state statutory
and regulatory codes, making it difficult for a person to identify all of
the consequences that may stem from a conviction for a particular crime
in a particular jurisdiction. In a single state, employment barriers may
be embedded in a state’s civil service code, trade and occupations
code, and any other place that regulates business practices. And
because collateral consequences are not criminal, they are generally
implemented by state agencies through obscure and often complex
administrative policies and internal practices that may drastically alter
their operation and impact.

National Landscape of Employment-Related
Collateral Consequences

No area is more impacted by collateral consequences than the opportunity
to work. Collateral consequences that limit employment opportunities
account for over 70 percent of the 40,000-plus consequences cataloged in
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the NICCC (see Figure 1). Each of these employment-related consequences
represents the potential loss of opportunity for an otherwise qualified
worker with a criminal conviction and the potential loss of a valuable
employee for employers seeking to fill positions in high-demand fields and
industries.

Employment-related consequences impact a broad variety of jobs, from
accounting to plumbing, either by limiting the ability of employers to hire
people with certain convictions or by limiting access to licenses and other
similar credentials necessary for work. And, as with all other consequences,
those related to employment vary widely in how they operate and whom
they impact.

The breadth of these consequences raises important policy concerns given
what research has shown about the individual, social, and economic costs
of the underemployment and decreased earning potential of people with
criminal histories. One study estimated that formerly incarcerated men work
nine fewer weeks per year and take home 40 percent less annual pay than
those who have not been incarcerated, resulting in an average earnings
loss of nearly $179,000 by age 48." Studies have also demonstrated that
employment is a key factor in reducing recidivism. Research has found
that twice as many people who were employed after reentering the
community avoided further justice system involvement after two years, as
compared to people who were not employed after release.’ Employment
also promotes strong families and communities’® and supports economic
growth at the local and national levels—underemployment of people with
criminal records has been estimated to cost the U.S. between $78.1 and
$86.7 billion a year in unearned revenue." These economic losses are felt
by society as a whole since diminished earning potential leads both to
shrinking local and national tax bases and to increased reliance on public
assistance funded by those very bases.'®

FIGURE 1

MOST COLLATERAL CONSEQUENCES IMPACT EMPLOYMENT
OPPORTUNITIES

EMPLOYMENT-RELATED 72% OTHER 28%
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Scope of Employment-Related Consequences

Consequences related to employment take many forms, but there are three
broad ways they can impact opportunities to work (see Figure 2):

1. Limitations on hiring or retaining workers

These policies, which account for more than 10,000 of the employment-
related consequences in the NICCC, either require employers to reject
or terminate applicants or employees convicted of certain offenses, or
strongly imply that they should do so.' Direct limitations on hiring or
retaining workers are most common in the realm of public employment
or appointment to public office, but they also frequently apply to private
employment in jobs where employees are required to have significant
contact with vulnerable populations such as children or the elderly.?

In the public sector, these types of consequences often ban outright the
hiring of people with certain convictions for certain jobs. The Kentucky
law governing who can serve as a city firefighter provides one of the most
direct examples of this type of consequence, stating plainly that “[n]o
person convicted of a felony is eligible for appointment.”?!

In the private sector, consequences related to hiring and retention

often apply in a less direct way. Instead of prohibiting the hiring of
employees with particular convictions outright, laws regulating private
sector employment frequently create strong disincentives to hiring while
still technically permitting it. Often these laws require or authorize state
agencies to revoke or suspend the business license of an employer that
hires people with certain records. In New Mexico, for example, a license to
operate an adolescent mental health facility may be revoked or suspended
if the facility employs a person convicted of “a felony or misdemeanor
including a misdemeanor involving moral turpitude.”?

Functionally, these “indirect” consequences are nearly indistinguishable
from policies that directly prohibit hiring or retention since no rational
employer would hire a person if doing so would mean jeopardizing the
license to operate their business.? But because they technically penalize
employers rather than workers, these consequences can be especially
difficult for workers, reentry service providers, and policymakers to identify
and understand. (The NICCC captures all of these indirect consequences
and categorizes them the same as more direct employment-related
consequences.)

AFTER THE SENTENCE, MORE CONSEQUENCES: A NATIONAL REPORT OF BARRIERS TO WORK



2. Limitations on occupational and professional licensing

Over 13,000 of the consequences cataloged in the NICCC limit the ability
of otherwise eligible workers to obtain occupational or professional
licensure necessary to perform certain jobs. The impact of these
consequences is large given that one in four U.S. workers is now required
to obtain licensure, certification, or a similar credential to practice their
occupation or profession.? (About 50 occupations and professions require
licensure by every state. Across the country, there are approximately 800
occupations and professions that require licensure in one or more states.?)
Many of these consequences impact some of the most in-demand jobs,
with a large number of them impacting the health care sector, one of the
fastest-growing employment sectors in the country.®

Many states give most of their occupational and professional licensing
boards and agencies broad authority to deny, suspend, or revoke licenses
due to an applicant’s criminal conviction.?” In South Carolina, for example,
state law authorizes most occupational and professional licensing boards
to “cancel, fine, suspend, revoke, or restrict the authorization to practice
of an individual who . . . has been convicted of or has pled guilty to or [no
contest] to a felony or a crime involving drugs or moral turpitude.”?® As

in most states, South Carolina’s general authority to deny a license based
on conviction is compounded by more specialized laws pertaining to
particular types of licenses, such as the state’s law governing licensing of
anesthesiology assistants that requires “revocation, suspension, probation,
reprimand, restrictions, or denial of a license” if an applicant has been
convicted of a felony or a crime involving moral turpitude or drugs.?

The NICCC data suggest that, in the private sector, licensing barriers have
at least as great an impact as consequences that explicitly affect hiring and
retention. Consequences limiting the ability of private employers to hire
are generally confined to jobs where employees with certain convictions
could pose an immediately identifiable risk to the public (such as industries
involving contact with vulnerable populations and businesses where
employees would have fiduciary duties), but licensing consequences tend
to affect a wide variety of licensed occupations and professions, even
those that do not involve any immediately identifiable risk to the public.
Barriers to barber and cosmetology licensing are often cited as examples
of consequences with a tenuous relationship to public safety, but many
other licensing consequences, including those affecting fields such as HVAC
installation and service, are susceptible to similar criticism.
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3. Limitations on business licensure and participation

Being employed does not necessarily mean being an “employee,” and
this is becoming true for more people with the expansion of the “gig
economy” and the rise of non-traditional contract work. These new
entrepreneurial work structures are exemplified by rideshare companies
like Uber and Lyft, where contract drivers work on their own schedule with
minimal supervision, often while holding other full- or part-time jobs. For
people with convictions, though, creating their own jobs, whether through
piecemeal contract work or starting a business of their own, may be more
of a necessity than a choice given the barriers to traditional employment
they face, in the form of both collateral consequences imposed by law and
informal, stigma-based discrimination.

FIGURE 2

CONSEQUENCES IMPACT EMPLOYMENT OPPORTUNITIES
IN THREE MAJOR WAYS

TYPE / NUMBER OF CONSEQUENCES

OCCUPATIONAL & PROFESSIONAL LICENSING 13,787

BUSINESS LICENSING 11,137
HIRING & RETENTION 10,658

For these reasons, reentry service providers and advocates recognize that
expanding access to self-employment and entrepreneurial opportunities

is an important part of encouraging successful reentry and reducing
recidivism.*® But opportunities for self-employment, entrepreneurship, and
business participation are not without their own legal hurdles. Over 11,000
collateral consequences limit the ability of people with certain convictions
to get or retain a business license; to participate in a business as an
investor, officer, or director; or work in “self-employed” contract positions—
including driving for so-called “transportation network providers” like Uber
and Lyft, who are now required by the statutes of most states to screen out
applicants with certain convictions.*'
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THE RELATIONSHIP BETWEEN STATE AND FEDERAL POLICY

The relationship between federal and state law can be complicated when
it comes to understanding employment-related collateral consequences.
Occupational, professional, and business licensing is almost exclusively

a function of the states, and they have broad latitude with regards to
regulating private hiring and retention. But there are many fields and
industries, even those that are licensed by the state, where federal policy
prerogatives have an enormous impact due to state reliance on federal
funding.

This is illustrated by the 2014 changes to the federal statute governing

the distribution of Child Care and Development Block Grants, a federal
program that distributes over $2.5 billion to the states each year to
support childcare and child welfare programs. With the 2014 changes,
access to the funding became conditioned on state implementation

of comprehensive new screening standards for childcare workers with
convictions. The standards call for the exclusion of people with convictions
for violent crimes and drug offenses (states were permitted to waive the
drug exclusion).*? The end result was the proliferation of a fairly uniform
set of state-level childcare worker screening laws, all of which were aligned
with federal priorities, but not directly enforced or administered by the
federal government. Federal priorities are enforced by state law in other
areas as well: federal highway grants have long dictated the convictions
upon which states must base commercial motor vehicle licensure eligibility,
for example.
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Fields and Industries Impacted by
Employment-Related Consequences

The NICCC identifies nearly 80 narrowly defined fields and industries that
are impacted by employment-related collateral consequences. Common to
most of these fields and industries is the fact that they tend to be subject
to general government regulation even apart from any consideration of
criminal conviction. Although few industries are regulated for the sole
purpose of excluding individuals convicted of crimes, such exclusions tend
to follow once the law authorizes state regulation of a particular field or
industry to achieve broader policy priorities, such as ensuring that a person
has the knowledge to safely and properly perform a particular job.*?

Unsurprisingly, it is the fields and industries where the state exerts the most
control—such as health care—that are impacted the most by collateral
consequences (see Figure 3).** On the other hand, fields and industries

not heavily regulated by state law, such as customer service, general food
service, software development, and many others remain almost entirely
unaffected by employment-related consequences.

FIGURE 3
FIELDS MOST IMPACTED

FIELD OR INDUSTRY / # OF CONSEQUENCES
HEALTH CARE 7,478
PUBLIC EMPLOYMENT 3,873
EDUCATION & SCHOOLS 2,356
BANKING, LENDING, SECURITIES & FINANCE 1,681
GAMING, LOTTERY & RACING 1,559
TRANSPORTATION & COMMERCIAL SERVICES 1,533
INSURANCE SALES & SERVICE 1,525
ADULT CARE, NURSING HOMES & RESIDENTIAL CARE FACILITIES 1,482
REAL ESTATE & PROPERTY 1,431
CHILDCARE PROVIDERS & YOUTH PROGRAMS 1,275
CONSTRUCTION, ETC.* 1,199

* Includes construction, improvement & repair, engineering,
plumbing, HVAC, surveying, design & architecture
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The fact that collateral consequences are generally limited to fields and
industries already subject to broad regulation does not mean that the range
of jobs affected by them is small. On the contrary, most states regulate a
broad array of industries, from interior design to plumbing, and many of
these tend to be fields where job growth, pay, and upward mobility are
relatively high.

It is important to note that the number of collateral consequences that
impact a particular field or industry does not necessarily correlate with the
number of workers that may be impacted. For example (and as touched
upon above), when it comes to indirect consequences that impair the
business licenses of employers that hire people with certain convictions, it
is often only higher-level positions—such as manager, officer, or director
positions—that are impacted by the consequence, not employees at
large.?> And the consequences that affect high-level positions will only
impact a small subset of the workforce with convictions, since the disparities
that generally exist between the education level of people who have
convictions and those who do not mean that people with convictions

are statistically less likely to be qualified for those higher-level positions.
(In part, these disparities may be impacted by other, education-related
collateral consequences and stigma-based discrimination that often result
from a conviction.)

At the same time, a single collateral consequence can have an enormous
impact on the ability of convicted individuals to obtain employment

at any level in certain fields or industries. For example, there is only

one provision of law in Connecticut that directly imposes a collateral
consequence on workers in the automotive repair industry,® but it states
that the commissioner of motor vehicles may deny, suspend, or revoke the
automotive repair license of any person convicted of an offense “involving
fraud, larceny or deprivation or misappropriation of property.” This single
provision of law subjects all licensed automotive repairers to a barrier that
can be based on a broad variety of convictions, from bank robbery to
writing a bad check. Ultimately, the impact of collateral consequences on a
particular field comes down to the scope and operation of each individual
consequence, which vary widely within and among various fields, industries,
and jurisdictions.
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ROADBLOCKS ON CAREER PATHWAYS

Although collateral consequences may have a disproportionate impact on
employment opportunities that require relatively high levels of education
and/or experience (particularly in fields such as health care, banking,

and teaching), their impact may still be felt by people with disqualifying
convictions that do not presently meet the general qualifications for those
higher-level positions.

Finding stable and meaningful employment is as much about viable long-
term career options and pathways to economic mobility as it is about
immediate economic needs; and collateral consequences that limit access
to jobs that require moderate or high levels of experience or education can
significantly limit the incentives to pursuing lower-level work in the same
field or industry. From an employer’s perspective, barriers to higher-level
employment strongly disincentivize the hiring and retention of workers

at lower-level positions if their ability to advance and assume greater job
responsibilities would be limited by a past conviction.
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Operation of Employment-Related
Consequences

The operation of employment-related collateral consequences varies
widely, even within the same fields and industries. The NICCC uses three
key attributes to describe the operation of a collateral consequence: (1)
whether the consequence must be imposed in all instances where a person
has a disqualifying conviction or may be imposed at the discretion of a
decision-maker; (2) whether it lasts indefinitely or for a finite period of time;
and (3) which categories of offenses may give rise to the consequence.
These key attributes describe the basics of who can work where and
when.¥’

1. Mandatory versus discretionary consequences

Collateral consequences, particularly those related to employment, do not
always take the form of outright bans on employment or licensure. Those
that do are generally referred to as “mandatory” consequences because
they require employers, licensing boards, and other decision-makers to
deny opportunities to people with specified disqualifying convictions or
otherwise absolutely prohibit people with certain convictions from working
in certain jobs. Nebraska’s statute governing pawnbroker permits illustrates
the typical requirement of a mandatory consequence: “No permit shall be
issued to any applicant who has been convicted of a felony.”*® Mandatory
consequences represent less than half of the employment-related
consequences cataloged in the NICCC (see Figure 4).

FIGURE 4
JUST OVER HALF OF CONSEQUENCES ARE SUBJECT TO THE
DISCRETION OF DECISION-MAKERS

DISCRETIONARY 56% MANDATORY 44%

The remaining consequences are “discretionary,” meaning that the law
authorizes an employer, licensing body, or other entity to take adverse
action against a person with a particular conviction but does not require
that it do so. For example, the Florida statute governing licensure of
medical telecommunications and transportation providers states that “[tlhe
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department may deny, suspend, or revoke a license, certificate, or permit

. for . .. the conviction in any court in any state or in any federal court of
a felony.”*? (As is often the case, the Florida statute provides no guidance
with respect to which felonies should be disqualifying or how a particular
felony should be evaluated to determine whether the consequence is
appropriate.)

It is not uncommon for the distinction between mandatory and discretionary
consequences to be unclear. Consequences that appear mandatory on their
face may be discretionary in practice if the types of offenses that trigger the
consequence are not clearly defined. For example, laws that mandate the
exclusion of workers with vaguely defined categories of convictions, such

as "any offense related to the practice of nursing,” require decision-makers
to exercise discretion in determining which specific offenses are related

to the practice of nursing. Disqualifying offenses that are not defined by
state law may also allow a decision-maker to consider convictions beyond
those envisioned by lawmakers. Mandatory disqualifications for undefined
“crimes of violence” or “crimes of moral turpitude” are among the most
common examples of offenses susceptible to interpretation that can be
fairly narrow or exceedingly broad.

THE ROLE OF BACKGROUND CHECKS

Among the 56 percent of discretionary employment-related consequences
are over 3,700 provisions of law that authorize criminal background checks
of applicants or employees/licensees, but do not dictate what action a
decision-maker must take based upon the criminal history that the checks
may reveal. Without stating so, these “background check-only” provisions
imply that criminal history should be a factor in an employment or licensing
decision.? Although employers seem increasingly receptive to hiring people
with criminal convictions, research has consistently shown that job applicants
are at a clear disadvantage when an employer is aware of their criminal
history.*! Even if the criminal history of an applicant is not ultimately taken
into account, the mere existence of a background check (or a requirement
that applicants disclose their convictions) may have the effect of deterring
workers with criminal histories from even applying due to the assumption
that their conviction will be disqualifying.*

AFTER THE SENTENCE, MORE CONSEQUENCES: A NATIONAL REPORT OF BARRIERS TO WORK
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2. Duration of effect

Unlike a person’s criminal sentence, the collateral consequences of

a conviction often have no clear end date. Eighty-three percent of
employment-related consequences disqualify individuals with convictions
for either a permanent or undefined (“indefinite”) period of time (see Figure
5). Unless a person seeks and receives relief from these consequences—

in the form of expungement, executive pardon, or administrative waiver,

for example—a person subject to an employment-related collateral
consequence will usually be subject to it for life, or at least until the
consequence is removed from the law.

Just 17 percent of employment-related collateral consequences

are explicitly limited in the duration of their effect. These include
disqualifications from employment or licensure that last for a period of
months or years, with the period usually beginning on the date a person
completes their sentence, including terms of probation or parole. They
also include license suspensions and other similar impairments that last
for a limited time period beginning on the date at which the impairment is
imposed.*?

FIGURE 5
THE OVERWHELMING MAJORITY OF EMPLOYMENT-RELATED
CONSEQUENCES PERSIST INDEFINITELY

INDEFINITE 83% TIME LIMITED 17%
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3. Offenses that trigger employment-related collateral consequences

Employment-related collateral consequences may be imposed for both
misdemeanors and felonies, and it is not uncommon for many of the
offenses that trigger a particular consequence to have no clear relationship
to public safety in the context of the job at issue. In addition to determining
which consequences a person may be subject to, the specific offense that

a person was convicted of will often determine whether a consequence is
mandatory or time limited. For example, Nevada law authorizes denial of

a permit to operate a charter bus if a person has been convicted of a non-
sexual felony offense in the previous five years, but provides that a felony
sex offense can always be a basis for denial.**

Although employment-related consequences can be triggered by a range
of offenses, there are certain categories of offenses that are more likely to
give rise to employment-related barriers than others (see Figure 6). At the
top of this list are offenses classified as felonies by state or federal law. Half
of the employment-related consequences in the NICCC may be triggered
by a conviction for “any felony,”* a category that includes convictions

for a range of crimes, many of which have no clear relationship to the job

a person is seeking to perform. While employers, licensing entities, and
other decision-makers often have discretion to hire or license a person with
a potentially disqualifying felony, 40 percent of mandatory employment-
related consequences are triggered by “any felony” conviction.

Broader still are consequences that may be triggered by any conviction,
whether a felony or a misdemeanor; these “any crime” consequences
account for nearly a quarter of all employment-related consequences in
the NICCC. However, they tend to be either discretionary or limited to
employer or licensing board notification requirements and barriers to fast-
track or provisional licensing. Among the 23 percent of consequences that
may be triggered by “any crime” are also those triggered by categories
of crimes that are so ambiguously defined that any offense may fall within
the category. These include consequences triggered by “crimes indicating
a lack of good moral character,” those indicating “a lack of fitness to
practice” a particular trade or occupation, and those triggered by any
offense “related to” the practice of a particular occupation or profession.
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FIGURE 6
CONSEQUENCES ARE TRIGGERED BY A BROAD VARIETY OF OFFENSES

TRIGGERING OFFENSES CATEGORY* / PERCENTAGE OF EMPLOYMENT-RELATED
OFFENSES TRIGGERED BY CATEGORY**
ANY FELONY 50%
CRIMES INVOLVING FRAUD, DISHONESTY, MISREPRESENTATION, OR MONEY LAUNDERING 32%
ANY CRIME 23%
CONTROLLED SUBSTANCES OFFENSES 16%
CRIMES OF VIOLENCE & SEX OFFENSES 10%

ALL OTHER CATEGORIES 15%

Figure Notes:

*Note that a consequence assigned to a trig?ering offense category like “controlled substances offenses” may be
tn%gered by only one specific type of controlled substance offense in the jurisdiction, not necessarily all controlled
stance offenses.

**Many consequences are trl%gered by more than one category of offenses, resulting in the sum of the
percentages displayed exceeding 100%.

When it comes to categories of offenses that are more specifically defined,
those that may have the most direct implications for physical safety—crimes
of violence and sex offenses—are less prevalent in the overall number of
consequences than one may assume. Consequences explicitly triggered

by crimes of violence or sex offenses account for only 10 percent of the
employment-related consequences in the NICCC. (However, those crimes
will often be accounted for when a consequence is triggered by broader
categories of offenses like “any felony”).4

More common are offenses that may suggest a risk to property and/or
financial loss. Just over 30 percent of all employment-related consequences
are explicitly triggered by one or more crimes involving fraud, dishonesty,
misrepresentation, or money laundering.

Sixteen percent of employment-related consequences may be triggered
by one or more controlled substances offenses. Although many of these
impact jobs in which a person has access to controlled substances or jobs
in the transportation industry (where collateral consequences are often
triggered by controlled substance offenses that involved a motor vehicle),
the nexus between a controlled substance offense and the relevant job,
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field, or industry is often unclear. For example, the South Carolina law
discussed on page 9 authorizes most occupational and professional
licensing boards (including the board of architectural examiners, board of
barber examiners, board of funeral service, manufactured housing board,
and many others) to deny, suspend, or revoke a license for any “crime
involving drugs.”*

Apart from the types of triggering offenses discussed above, there are a
variety of narrowly defined regulatory offenses* that fall into categories
such as “public corruption” and “motor vehicle” offenses. Fifteen
percent of employment-related collateral consequences are explicitly and
exclusively triggered by offenses that fall within these other categories.

CONNECTIONS TO GENERAL RELIEF PROVISIONS AND OTHER LAWS
AND POLICIES

The negative impact that collateral consequences can have on a person’s
ability to thrive in the community, recidivism rates and public safety, and the
local and national economy have not gone unnoticed by state or federal
policymakers. Many states have enacted record clearance mechanismes,
such as sealing and expungement, that offer direct relief from the
imposition of many employment-related collateral consequences.*’” Other
legal mechanisms, such as “certificates of relief” that effectively convert
mandatory consequences into discretionary ones are available in a number
of states, including Colorado, New York, North Carolina, Ohio, Tennessee,
and five others.®® Recent years have also seen a significant increase in the
number of states that have enacted “fair licensing” laws that limit the types
of offenses that a licensing body may consider when making discretionary
determinations based on a person’s criminal history. In the past two years
alone, states including Arizona, California, Indiana, Kansas, and New
Hampshire have enacted broad new licensing legislation that limits the
types of convictions that can be considered, generally by requiring boards
to evaluate the relationship between a particular conviction and the activity
being licensed before issuing a denial.”’

(Continued)
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CONNECTIONS TO GENERAL RELIEF PROVISIONS AND OTHER LAWS AND POLICIES
(Continued)

All of these mechanisms frequently act as qualifiers to the scope and
operation of most employment-related consequences. A barrier described
as indefinite in duration may no longer be so once a person’s criminal

record is expunged. A barrier described as mandatory may be discretionary
as applied to an applicant that has received a certificate of relief. And the
statutory authority of a licensing body to consider any criminal conviction of
an applicant may be restricted by broader superseding statutory authority
that limits the types of convictions that may be considered.
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CONSIDERATIONS
FOR POLICYMAKERS

The volume of data contained in the NICCC—even when limited to
employment-related consequences—is substantial, but the laws the
NICCC catalogs and digests are often more nuanced than a rigid system of
categorization can fully reflect. Still, the broad trends discernable through

a high-level analysis of the NICCC data raise a number of important
considerations for policymakers and suggest the need for a thorough
examination of employment-related collateral consequences and their
impact. The guidance that follows is designed to help states maximize
employment opportunities for people with convictions by ensuring that the
impact of employment-related collateral consequences is no broader than
necessary to protect against legitimate risks to public safety.

1. Limit mandatory collateral consequences.

Individualized consideration of applicants and their criminal history has
become the foundational concept behind recent “fair chance” hiring and
licensing policies and campaigns, including “ban-the-box policies,”>?
limitations on consideration of criminal history in licensing,*® and the
continued implementation of the Equal Employment Opportunity
Commission’s guidance on the use of criminal records in employment.>
Yet nearly half of all employment-related collateral consequences are
mandatory and imposed automatically without regard to the specifics of
the offense, how it relates to the job at hand, and whether the person
has been sufficiently rehabilitated. Jurisdictions should limit mandatory
consequences only to those instances where a particular conviction will
always raise significant public safety concerns in the context of a particular
job.

2. Promote fair, consistent, and transparent application
of discretionary consequences.

While discretionary consequences are inherently more flexible than their
mandatory counterparts, they often remain subject to broad interpretation
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and implementation that may lead to the disqualification of workers whose
convictions do not suggest a significant public safety risk. Many states have
recognized the need for limits on broad discretionary authority, particularly
in the licensing context. As discussed above, several states now require
public employers and licensing boards to thoughtfully determine the
relationship between a particular conviction and the particular job before
denying a job or license to an otherwise qualified applicant. In making
these determinations, public employers and boards are often required to
consider time since conviction, the nature of the offense, and other relevant
factors.

Requirements for public employers and licensing boards to consider the
rehabilitation of applicants with convictions are also increasingly common.
For example, Oklahoma’s licensing law, enacted in 2019, requires decision-
makers to consider statements provided by the applicant that describe
“additional information . . . including, but not limited to, information
about his or her current circumstances, the length of time since conviction
and what has changed since the conviction, evidence of rehabilitation,
testimonials or personal reference statements and his or her employment
aspirations.”>?

States should also take steps to encourage transparent application of
discretionary consequences. A number of states now require licensing
boards to provide applicants who are denied because of their conviction

a written statement detailing the specific reasons for that denial.*® These
policies require decision-makers to consider the applicant and their crime
and articulate why the characteristics of the applicant and the crime
warrant a denial authorized by law. The statement may also be used by the
applicant to challenge an unfavorable determination through administrative
or judicial processes that may allow the applicant to present evidence that
demonstrates their fitness and/or rehabilitation.

3. Limit the potential deterrent effects of discretionary
consequences.

Legal limits on discretion are useful even when employers and licensing
boards take a favorable view toward applicants with convictions, since they
clarify the role that convictions will play in the decision-making process.
Absent such clarification, discretionary consequences have the potential

to deter potential applicants who would be reluctant to invest the time
and money necessary to meet job qualifications without an understanding
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of how their conviction will factor into the process and whether it will
ultimately result in rejection. Jurisdictions interested in limiting the deterrent
effects of discretionary consequences should also consider whether
state-developed applicant resources and application materials clearly
communicate how an applicant’s conviction will be considered and what

its impact may be. Jurisdictions should also consider whether application
materials require overbroad disclosure of criminal history and limit questions
about criminal history only to the types of convictions that public employers
and licensing boards are authorized to consider.

To further address the potential deterrent effects of discretionary
consequences, many states have implemented licensing “pre-qualification”
processes for people with convictions.>” These policies allow a person to
ask a licensing body at any time, even prior to beginning necessary training
or education, for a determination about whether their particular criminal
history will disqualify them. This allows individuals to work toward licensure
and plan their career trajectory with greater certainty about the ultimate
outcome of their efforts.>®

4. Limit the offenses that trigger a consequence to
those that indicate an increased risk to public safety
for the particular job.

Collateral consequences are ostensibly justified as regulations necessary to
protect public safety, but the breadth of offenses that trigger them seem to
suggest that the connection between past conviction, current public safety
risk, and the duties and responsibilities of a job is not always particularly
strong. Jurisdictions may wish to review the offenses that trigger each
collateral consequence to determine whether they have clear public safety
implications in the context of the job at issue.

Jurisdictions should also identify and reevaluate ambiguously defined
categories of triggering offenses like “crimes of moral turpitude,” “crimes
involving violence,” and “offenses indicating a lack of moral character.”
Many state licensing laws now include provisions that prohibit licensing
bodies from using such terms, and some require licensing entities to list in
their regulations each of the specific criminal offenses that may be a basis
for adverse action. For example, provisions recently added to Kansas's
general licensing law provide that “in no case shall non-specific terms,
such as moral turpitude or good character . . . be used to disqualify an
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individual’s application for licensure, certification or registration.”*” The

law also requires that “any person, board, commission or similar body that
determines the qualifications of individuals for licensure, certification or
registration shall revise their existing requirements to list the specific civil
and criminal records that could disqualify an applicant from receiving a
license, certification or registration.”¢ Listed convictions must be “directly
related to protecting the general welfare and the duties and responsibilities
for such entities.”*’

5. Limit the duration of time that consequences remain
in effect.

Studies suggest that time since conviction and/or completion of sentence

is among the most significant factors in determining whether a person
convicted of a crime will recidivate or pose a risk to public safety or welfare.
One prominent study found that the chance of recidivism was highest
during the first three years after a person’s initial arrest, but after seven years
without an arrest, the likelihood of a person engaging in criminal activity

is about the same as it is for someone who has never been arrested.®? In
spite of this, only 17 percent of the employment-related consequences
cataloged in the NICCC are explicitly time-limited in duration of their effect,
suggesting that few employment-related consequences are enacted with

an appreciation of the important role that time plays in assessing the public
safety risks posed by workers with convictions.

Jurisdictions interested in aligning their collateral consequences with
current research about recidivism and rehabilitation should closely examine
employment-related consequences that remain in effect for an indefinite
period of time, particularly those that are also mandatory and triggered

by broad categories of offenses. Providing general limitations on the age

of convictions that decision-makers can consider may also be appropriate

in some contexts. California adopted this approach in 2019 by enacting a
broad statute that will prohibit most occupational and professional licensing
agencies from considering less serious offenses that are more than seven
years old.?
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6. Expand the availability and effect of relief
mechanisms.

Record clearance mechanisms, such as expungement and sealing, and
certificates of relief can significantly mitigate the negative impact of
collateral consequences, either by removing them altogether in appropriate
cases, or by converting mandatory consequences into discretionary
consequences that allow for greater individualized consideration.®
Jurisdictions that already enacted similar forms of broadly effective relief
should consider expanding access to them and ensuring that they are
maximally effective at mitigating the impact of collateral consequences.

Many states have acknowledged the role that time plays in reducing the
risk of recidivism by making record clearance and certificates of relief
available earlier, sometimes as soon as a person is convicted. Colorado’s
“Order of Collateral Relief” and Vermont’s “Order of Limited Relief” both
allow sentencing courts to convert specified mandatory consequences into
discretionary ones the moment a person is sentenced.®> A number of states
have expungement and sealing laws that explicitly state that expunged
records may not be considered in employment or licensing decisions, and a
number of those, including laws in Massachusetts and North Carolina, have
dramatically reduced waiting periods to make that relief available earlier.%

Although mechanisms like record clearance and certificates of relief can

be quite effective at removing a broad range of consequences, they often
remain legally or practically out of reach for many workers.¢” With this in
mind, it is important that jurisdictions also offer targeted relief from the
effects of individual collateral consequences, such as robust procedures for
appealing discretionary decisions and individual waivers from the imposition
of consequences that would otherwise be mandatory.
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Conclusion

Despite the continued growth and success of state and national initiatives
aimed at encouraging stable and meaningful employment for people with
criminal convictions, the number of legally imposed barriers to employment
remains staggeringly high. Each one of the nearly 30,000 employment-
related collateral consequences cataloged in the NICCC makes it harder
for workers to contribute to the economy, their communities, and their

own personal and social growth. Although some of these barriers may

be justified by demonstrable public safety concerns, the sheer volume of
employment-related consequences that are mandatory, have an indefinite
duration, or are imposed based on an exceedingly broad variety of offenses
suggests that the relationship between many employment-related barriers
and their public safety rationale may be tenuous.

With that in mind, policymakers and advocates interested in maximizing
employment opportunities for people with criminal convictions should

give serious consideration to the impacts of collateral consequences.

Many states across the country have rightly determined that collateral
consequence reform is an important component of comprehensive criminal
justice reform and broader efforts to increase access to work. Through
innovation and attention to policy and data, these states are finding that it
is possible to put people back to work while also promoting public safety.
As these efforts continue, more people with criminal convictions will be able
to move beyond their conviction to become contributing members of their
communities and the country at large.
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Fair Chance and Expungement Reforms in 2018 (Washington, DC: Collateral
Consequences Resource Center, 2019).

Colo. Rev. Stat. § 18-1.3-107; Vt. Stat. Ann. tit. 13, § 8010.

Mass. Gen. Law ch. 276, § 100A (waiting period reduced from 10 years for
misdemeanors and 15 years for felonies to 5/10 years in 2012, and reduced again to
3/7 years in 2018); N.C. Gen. Stat. § 15A-145.5 (waiting period reduced from 15 years
for all offenses to 10 years for felonies and 5 for misdemeanors in 2017).

The cost of filing a request for relief, requirements that court debt be paid before
seeking relief, and lack of awareness of the availability or benefits of relief all contribute
to the phenomenon whereby few of the people who qualify for relief actually seek

and obtain it. See generally, Colleen Chien, “The Second Chance Gap,” Michigan

Law Review (forthcoming, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_
id=3265335. In an effort to close this so-called “second chance gap,” states have
begun considering policies that automatically seal or expunge records of certain
convictions after a period of time. In 2018, Pennsylvania became the first state to enact
a widely available automatic record clearance authority. See 2018 Act 56. The state's
Clean Slate Act requires automated sealing of broad classes of misdemeanors after

a ten-year waiting period. California and Utah both enacted their own similar “Clean
Slate” laws in 2019. See AB-1076 (California, 2019); HB-431 (Utah, 2019).
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	The negative effects of a conviction rarely end when a person has completed their criminal sentence. A complex web of local, state, and federal statutes and regulations—known as collateral consequences of conviction—can make it all but impossible for some people with criminal records to truly rebuild their lives. While these consequences can affect everything from housing to public benefit eligibility, no area is more impacted than the ability to find and retain meaningful employment. Some of these barriers
	In this report, The Council of State Governments (CSG) Justice Center presents a national overview of the scope, features, and operation of the employment-related collateral consequences imposed by state and federal law. The data were gathered from the National Inventory of Collateral Consequences of Conviction (NICCC), a searchable online database that catalogs these provisions across the country. This analysis also provides a blueprint for policymakers seeking to mitigate the impact of these increasingly 
	Overview of the NICCC
	Overview of the NICCC

	The  was originally launched by the American Bar Association in 2013 as the result of a national study commissioned by the U.S. Congress. In 2018, the CSG Justice Center overhauled the structure and functionality of the database, making it easier for users and policymakers to identify and understand the consequences cataloged in the database. 
	NICCC
	NICCC
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	Now operated by the American Institutes for Research as part of the National Reentry Resource Center, the database catalogs and describes over 40,000 collateral consequences imposed by statutory and regulatory provisions from all 50 states; the federal system; Puerto Rico; Washington, DC; and the U.S. Virgin Islands. Not strictly limited to employment, these consequences also affect access to housing, education, public benefits, and other rights, benefits, and opportunities. Across the 53 non-federal jurisd
	The NICCC can be searched  in a number of different ways, including by jurisdiction, consequence type, or offense. For each consequence, the NICCC provides a brief description of the consequence, its legal citation, and a variety of attributes that describe the scope and operation of the consequence, including
	2

	• 
	• 
	• 
	• 

	Specific types of rights, benefits, and opportunities the consequence impacts; 

	• 
	• 
	• 

	Categories of offenses that may trigger the imposition of the consequence;

	• 
	• 
	• 

	Whether the consequence must be imposed or may be imposed subject to the discretion of a decision-maker; and

	• 
	• 
	• 

	Whether the consequence lasts indefinitely or for a finite period of time. 
	 



	The NICCC also includes direct links to the statutory and regulatory text that imposes each consequence, and lists similar and duplicative consequences together, making it easier for users to review the current law in its full context and gain a better understanding of the nuances and interplay among specific consequences.
	While the NICCC helps users identify the consequences that may apply to an individual with a specific conviction, it can also be used to generate high-level overviews of particular types of consequences. For example, policymakers and advocates can use the database to easily identify all of the employment-related consequences that must be imposed by one or more jurisdictions upon a person’s conviction for any felony offense. Those consequences and their attributes can then be analyzed to identify specific ar
	 
	The Significance of Collateral Consequences

	Before exploring the scope and operation of employment-related consequences, it is useful to place them in the context of the broader universe of collateral consequences. Although collateral consequences have existed since the United States’ inception, they have become increasingly significant in recent decades due to a number of factors:  
	3

	• 
	• 
	• 
	• 

	More people than ever, particularly people of color, are subject to collateral consequences. Rising rates of incarceration and increased criminalization have caused dramatic growth in the portion of the U.S. population with criminal conviction records and, in turn, the portion of the population subject to collateral consequences. In the past 40 years, there has been a 500-percent increase in the number of people serving time in state and federal prisons. Millions of Americans have a criminal record of some 
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	• 
	• 
	• 

	The number of collateral consequences has grown significantly. As the number of people with convictions has grown, so too has the number of consequences imposed by state and federal law. The rise of collateral consequences, especially those that impact employment opportunities, can be partially attributed to an increase in state regulatory power over occupations, professions, and employment. This authority has been particularly exemplified by the increase of occupational and professional licensure requireme
	12
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	• 
	• 
	• 

	Collateral consequences remain obscure and are increasingly complex. Because collateral consequences are civil in nature—and not part of a person’s criminal punishment—they are generally imposed without the involvement of sentencing courts and are not referenced alongside the state and federal laws that govern criminal offenses or procedure. Instead, they are scattered throughout various portions of state statutory and regulatory codes, making it difficult for a person to identify all of the consequences th
	 



	National Landscape of Employment-Related 
	National Landscape of Employment-Related 
	Collateral Consequences

	No area is more impacted by collateral consequences than the opportunity to work. Collateral consequences that limit employment opportunities account for over 70 percent of the 40,000-plus consequences cataloged in the NICCC (see Figure 1). Each of these employment-related consequences represents the potential loss of opportunity for an otherwise qualified worker with a criminal conviction and the potential loss of a valuable employee for employers seeking to fill positions in high-demand fields and industr
	Employment-related consequences impact a broad variety of jobs, from accounting to plumbing, either by limiting the ability of employers to hire people with certain convictions or by limiting access to licenses and other similar credentials necessary for work. And, as with all other consequences, those related to employment vary widely in how they operate and whom they impact.  
	The breadth of these consequences raises important policy concerns given what research has shown about the individual, social, and economic costs of the underemployment and decreased earning potential of people with criminal histories. One study estimated that formerly incarcerated men work nine fewer weeks per year and take home 40 percent less annual pay than those who have not been incarcerated, resulting in an average earnings loss of nearly $179,000 by age 48.Studies have also demonstrated that employm
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	Scope of Employment-Related Consequences

	Consequences related to employment take many forms, but there are three broad ways they can impact opportunities to work (see Figure 2):
	 

	1. Limitations on hiring or retaining workers These policies, which account for more than 10,000 of the employment-related consequences in the NICCC, either require employers to reject or terminate applicants or employees convicted of certain offenses, or strongly imply that they should do so. Direct limitations on hiring or retaining workers are most common in the realm of public employment or appointment to public office, but they also frequently apply to private employment in jobs where employees are req
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	2. Limitations on occupational and professional licensingOver 13,000 of the consequences cataloged in the NICCC limit the ability of otherwise eligible workers to obtain occupational or professional licensure necessary to perform certain jobs. The impact of these consequences is large given that one in four U.S. workers is now required to obtain licensure, certification, or a similar credential to practice their occupation or profession. (About 50 occupations and professions require licensure by every state
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	3. Limitations on business licensure and participationBeing employed does not necessarily mean being an “employee,” and this is becoming true for more people with the expansion of the “gig economy” and the rise of non-traditional contract work. These new entrepreneurial work structures are exemplified by rideshare companies like Uber and Lyft, where contract drivers work on their own schedule with minimal supervision, often while holding other full- or part-time jobs. For people with convictions, though, cr
	 
	 

	 
	 

	For these reasons, reentry service providers and advocates recognize that expanding access to self-employment and entrepreneurial opportunities is an important part of encouraging successful reentry and reducing recidivism. But opportunities for self-employment, entrepreneurship, and business participation are not without their own legal hurdles. Over 11,000 collateral consequences limit the ability of people with certain convictions to get or retain a business license; to participate in a business as an in
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	THE RELATIONSHIP BETWEEN STATE AND FEDERAL POLICYThe relationship between federal and state law can be complicated when it comes to understanding employment-related collateral consequences. Occupational, professional, and business licensing is almost exclusively a function of the states, and they have broad latitude with regards to regulating private hiring and retention. But there are many fields and industries, even those that are licensed by the state, where federal policy prerogatives have an enormous i
	_____________________________
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	Fields and Industries Impacted by 
	Fields and Industries Impacted by 
	 
	Employment-Related Consequences

	The NICCC identifies nearly 80 narrowly defined fields and industries that are impacted by employment-related collateral consequences. Common to most of these fields and industries is the fact that they tend to be subject to general government regulation even apart from any consideration of criminal conviction. Although few industries are regulated for the sole purpose of excluding individuals convicted of crimes, such exclusions tend to follow once the law authorizes state regulation of a particular field 
	33

	Unsurprisingly, it is the fields and industries where the state exerts the most control—such as health care—that are impacted the most by collateral consequences (see Figure 3). On the other hand, fields and industries not heavily regulated by state law, such as customer service, general food service, software development, and many others remain almost entirely unaffected by employment-related consequences.
	34

	The fact that collateral consequences are generally limited to fields and industries already subject to broad regulation does not mean that the range of jobs affected by them is small. On the contrary, most states regulate a broad array of industries, from interior design to plumbing, and many of these tend to be fields where job growth, pay, and upward mobility are relatively high. 
	It is important to note that the number of collateral consequences that impact a particular field or industry does not necessarily correlate with the number of workers that may be impacted. For example (and as touched upon above), when it comes to indirect consequences that impair the business licenses of employers that hire people with certain convictions, it is often only higher-level positions—such as manager, officer, or director positions—that are impacted by the consequence, not employees at large. An
	35

	At the same time, a single collateral consequence can have an enormous impact on the ability of convicted individuals to obtain employment at any level in certain fields or industries. For example, there is only one provision of law in Connecticut that directly imposes a collateral consequence on workers in the automotive repair industry, but it states that the commissioner of motor vehicles may deny, suspend, or revoke the automotive repair license of any person convicted of an offense “involving fraud, la
	36

	_____________________________
	_____________________________

	ROADBLOCKS ON CAREER PATHWAYSAlthough collateral consequences may have a disproportionate impact on employment opportunities that require relatively high levels of education and/or experience (particularly in fields such as health care, banking, and teaching), their impact may still be felt by people with disqualifying convictions that do not presently meet the general qualifications for those higher-level positions.  
	 
	 
	 

	Finding stable and meaningful employment is as much about viable long-term career options and pathways to economic mobility as it is about immediate economic needs; and collateral consequences that limit access to jobs that require moderate or high levels of experience or education can significantly limit the incentives to pursuing lower-level work in the same field or industry. From an employer’s perspective, barriers to higher-level employment strongly disincentivize the hiring and retention of workers at
	 
	_____________________________

	Operation of Employment-Related 
	Operation of Employment-Related 
	 
	Consequences

	The operation of employment-related collateral consequences varies widely, even within the same fields and industries. The NICCC uses three key attributes to describe the operation of a collateral consequence: (1) whether the consequence must be imposed in all instances where a person has a disqualifying conviction or may be imposed at the discretion of a decision-maker; (2) whether it lasts indefinitely or for a finite period of time; and (3) which categories of offenses may give rise to the consequence. T
	37
	 

	1. Mandatory versus discretionary consequences Collateral consequences, particularly those related to employment, do not always take the form of outright bans on employment or licensure. Those that do are generally referred to as “mandatory” consequences because they require employers, licensing boards, and other decision-makers to deny opportunities to people with specified disqualifying convictions or otherwise absolutely prohibit people with certain convictions from working in certain jobs. Nebraska’s st
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	The remaining consequences are “discretionary,” meaning that the law authorizes an employer, licensing body, or other entity to take adverse action against a person with a particular conviction but does not require that it do so. For example, the Florida statute governing licensure of medical telecommunications and transportation providers states that “[t]he department may deny, suspend, or revoke a license, certificate, or permit . . . for . . . the conviction in any court in any state or in any federal co
	 
	39
	 
	 
	 

	THE ROLE OF BACKGROUND CHECKS Among the 56 percent of discretionary employment-related consequences are over 3,700 provisions of law that authorize criminal background checks of applicants or employees/licensees, but do not dictate what action a decision-maker must take based upon the criminal history that the checks may reveal. Without stating so, these “background check-only” provisions imply that criminal history should be a factor in an employment or licensing decision. Although employers seem increasin
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	3. Offenses that trigger employment-related collateral consequences Employment-related collateral consequences may be imposed for both misdemeanors and felonies, and it is not uncommon for many of the offenses that trigger a particular consequence to have no clear relationship to public safety in the context of the job at issue. In addition to determining which consequences a person may be subject to, the specific offense that a person was convicted of will often determine whether a consequence is mandatory
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	Although employment-related consequences can be triggered by a range of offenses, there are certain categories of offenses that are more likely to give rise to employment-related barriers than others (see Figure 6). At the top of this list are offenses classified as felonies by state or federal law. Half of the employment-related consequences in the NICCC may be triggered by a conviction for “any felony,” a category that includes convictions for a range of crimes, many of which have no clear relationship to
	45

	Broader still are consequences that may be triggered by any conviction, whether a felony or a misdemeanor; these “any crime” consequences account for nearly a quarter of all employment-related consequences in the NICCC. However, they tend to be either discretionary or limited to employer or licensing board notification requirements and barriers to fast-track or provisional licensing. Among the 23 percent of consequences that may be triggered by “any crime” are also those triggered by categories of crimes th
	When it comes to categories of offenses that are more specifically defined, those that may have the most direct implications for physical safety—crimes of violence and sex offenses—are less prevalent in the overall number of consequences than one may assume. Consequences explicitly triggered by crimes of violence or sex offenses account for only 10 percent of the employment-related consequences in the NICCC. (However, those crimes will often be accounted for when a consequence is triggered by broader catego
	46

	More common are offenses that may suggest a risk to property and/or financial loss. Just over 30 percent of all employment-related consequences are explicitly triggered by one or more crimes involving fraud, dishonesty, misrepresentation, or money laundering.  
	Sixteen percent of employment-related consequences may be triggered by one or more controlled substances offenses. Although many of these impact jobs in which a person has access to controlled substances or jobs in the transportation industry (where collateral consequences are often triggered by controlled substance offenses that involved a motor vehicle), the nexus between a controlled substance offense and the relevant job, field, or industry is often unclear. For example, the South Carolina law discussed
	47

	Apart from the types of triggering offenses discussed above, there are a variety of narrowly defined regulatory offenses that fall into categories such as “public corruption” and “motor vehicle” offenses. Fifteen percent of employment-related collateral consequences are explicitly and exclusively triggered by offenses that fall within these other categories.
	48
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	_____________________________

	CONNECTIONS TO GENERAL RELIEF PROVISIONS AND OTHER LAWS AND POLICIESThe negative impact that collateral consequences can have on a person’s ability to thrive in the community, recidivism rates and public safety, and the local and national economy have not gone unnoticed by state or federal policymakers. Many states have enacted record clearance mechanisms, such as sealing and expungement, that offer direct relief from the imposition of many employment-related collateral consequences. Other legal mechanisms,
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	CONNECTIONS TO GENERAL RELIEF PROVISIONS AND OTHER LAWS AND POLICIES  
	CONNECTIONS TO GENERAL RELIEF PROVISIONS AND OTHER LAWS AND POLICIES  
	(Continued)

	All of these mechanisms frequently act as qualifiers to the scope and operation of most employment-related consequences. A barrier described as indefinite in duration may no longer be so once a person’s criminal record is expunged. A barrier described as mandatory may be discretionary as applied to an applicant that has received a certificate of relief. And the statutory authority of a licensing body to consider any criminal conviction of an applicant may be restricted by broader superseding statutory autho
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	CONSIDERATIONS 
	CONSIDERATIONS 

	FOR POLICYMAKERS
	FOR POLICYMAKERS

	_____________________________
	_____________________________

	The volume of data contained in the NICCC—even when limited to employment-related consequences—is substantial, but the laws the NICCC catalogs and digests are often more nuanced than a rigid system of categorization can fully reflect. Still, the broad trends discernable through a high-level analysis of the NICCC data raise a number of important considerations for policymakers and suggest the need for a thorough examination of employment-related collateral consequences and their impact. The guidance that fol
	 

	1. Limit mandatory collateral consequences.
	1. Limit mandatory collateral consequences.

	Individualized consideration of applicants and their criminal history has become the foundational concept behind recent “fair chance” hiring and licensing policies and campaigns, including “ban-the-box policies,” limitations on consideration of criminal history in licensing, and the continued implementation of the Equal Employment Opportunity Commission’s guidance on the use of criminal records in employment. Yet nearly half of all employment-related collateral consequences are mandatory and imposed automat
	52
	53
	54
	 

	2. Promote fair, consistent, and transparent application 
	2. Promote fair, consistent, and transparent application 
	of discretionary consequences.

	While discretionary consequences are inherently more flexible than their mandatory counterparts, they often remain subject to broad interpretation and implementation that may lead to the disqualification of workers whose convictions do not suggest a significant public safety risk. Many states have recognized the need for limits on broad discretionary authority, particularly in the licensing context. As discussed above, several states now require public employers and licensing boards to thoughtfully determin
	Requirements for public employers and licensing boards to consider the rehabilitation of applicants with convictions are also increasingly common. For example, Oklahoma’s licensing law, enacted in 2019, requires decision-makers to consider statements provided by the applicant that describe “additional information . . . including, but not limited to, information about his or her current circumstances, the length of time since conviction and what has changed since the conviction, evidence of rehabilitation, t
	55   

	States should also take steps to encourage transparent application of discretionary consequences. A number of states now require licensing boards to provide applicants who are denied because of their conviction a written statement detailing the specific reasons for that denial. These policies require decision-makers to consider the applicant and their crime and articulate why the characteristics of the applicant and the crime warrant a denial authorized by law. The statement may also be used by the applican
	56
	 

	3. Limit the potential deterrent effects of discretionary 
	3. Limit the potential deterrent effects of discretionary 
	consequences.

	Legal limits on discretion are useful even when employers and licensing boards take a favorable view toward applicants with convictions, since they clarify the role that convictions will play in the decision-making process. Absent such clarification, discretionary consequences have the potential to deter potential applicants who would be reluctant to invest the time and money necessary to meet job qualifications without an understanding of how their conviction will factor into the process and whether it wil
	To further address the potential deterrent effects of discretionary consequences, many states have implemented licensing “pre-qualification” processes for people with convictions. These policies allow a person to ask a licensing body at any time, even prior to beginning necessary training or education, for a determination about whether their particular criminal history will disqualify them. This allows individuals to work toward licensure and plan their career trajectory with greater certainty about the ult
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	4. Limit the offenses that trigger a consequence to 
	4. Limit the offenses that trigger a consequence to 
	those that indicate an increased risk to public safety 
	for the particular job.

	Collateral consequences are ostensibly justified as regulations necessary to protect public safety, but the breadth of offenses that trigger them seem to suggest that the connection between past conviction, current public safety risk, and the duties and responsibilities of a job is not always particularly strong. Jurisdictions may wish to review the offenses that trigger each collateral consequence to determine whether they have clear public safety implications in the context of the job at issue. 
	Jurisdictions should also identify and reevaluate ambiguously defined categories of triggering offenses like “crimes of moral turpitude,” “crimes involving violence,” and “offenses indicating a lack of moral character.” Many state licensing laws now include provisions that prohibit licensing bodies from using such terms, and some require licensing entities to list in their regulations each of the specific criminal offenses that may be a basis for adverse action. For example, provisions recently added to Kan
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	5. Limit the duration of time that consequences remain 
	5. Limit the duration of time that consequences remain 
	in effect.

	Studies suggest that time since conviction and/or completion of sentence is among the most significant factors in determining whether a person convicted of a crime will recidivate or pose a risk to public safety or welfare. One prominent study found that the chance of recidivism was highest during the first three years after a person’s initial arrest, but after seven years without an arrest, the likelihood of a person engaging in criminal activity is about the same as it is for someone who has never been ar
	62

	Jurisdictions interested in aligning their collateral consequences with current research about recidivism and rehabilitation should closely examine employment-related consequences that remain in effect for an indefinite period of time, particularly those that are also mandatory and triggered by broad categories of offenses. Providing general limitations on the age of convictions that decision-makers can consider may also be appropriate in some contexts. California adopted this approach in 2019 by enacting a
	63
	 

	6. Expand the availability and effect of relief 
	6. Expand the availability and effect of relief 
	mechanisms.

	Record clearance mechanisms, such as expungement and sealing, and certificates of relief can significantly mitigate the negative impact of collateral consequences, either by removing them altogether in appropriate cases, or by converting mandatory consequences into discretionary consequences that allow for greater individualized consideration. Jurisdictions that already enacted similar forms of broadly effective relief should consider expanding access to them and ensuring that they are maximally effective a
	64

	Many states have acknowledged the role that time plays in reducing the risk of recidivism by making record clearance and certificates of relief available earlier, sometimes as soon as a person is convicted. Colorado’s “Order of Collateral Relief” and Vermont’s “Order of Limited Relief” both allow sentencing courts to convert specified mandatory consequences into discretionary ones the moment a person is sentenced. A number of states have expungement and sealing laws that explicitly state that expunged recor
	65
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	Although mechanisms like record clearance and certificates of relief can be quite effective at removing a broad range of consequences, they often remain legally or practically out of reach for many workers. With this in mind, it is important that jurisdictions also offer targeted relief from the effects of individual collateral consequences, such as robust procedures for appealing discretionary decisions and individual waivers from the imposition of consequences that would otherwise be mandatory.  
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	Conclusion
	Conclusion

	Despite the continued growth and success of state and national initiatives aimed at encouraging stable and meaningful employment for people with criminal convictions, the number of legally imposed barriers to employment remains staggeringly high. Each one of the nearly 30,000 employment-related collateral consequences cataloged in the NICCC makes it harder for workers to contribute to the economy, their communities, and their own personal and social growth. Although some of these barriers may be justified b
	With that in mind, policymakers and advocates interested in maximizing employment opportunities for people with criminal convictions should give serious consideration to the impacts of collateral consequences. Many states across the country have rightly determined that collateral consequence reform is an important component of comprehensive criminal justice reform and broader efforts to increase access to work. Through innovation and attention to policy and data, these states are finding that it is possible
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	FIGURE 1
	MOST COLLATERAL CONSEQUENCES IMPACT EMPLOYMENT OPPORTUNITIES
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	FIGURE 2
	CONSEQUENCES IMPACT EMPLOYMENT OPPORTUNITIES IN THREE MAJOR WAYS
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	FIGURE 3
	FIELDS MOST IMPACTED

	FIELD OR INDUSTRY /  # OF CONSEQUENCES
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	FIGURE 4
	FIGURE 4

	JUST OVER HALF OF CONSEQUENCES ARE SUBJECT TO THE DISCRETION OF DECISION-MAKERS
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	FIGURE 5
	FIGURE 5

	THE OVERWHELMING MAJORITY OF EMPLOYMENT-RELATED CONSEQUENCES PERSIST INDEFINITELY
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	FIGURE 6
	CONSEQUENCES ARE TRIGGERED BY A BROAD VARIETY OF OFFENSES 
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	*Note that a consequence assigned to a triggering offense category like “controlled substances offenses” may be 
	*Note that a consequence assigned to a triggering offense category like “controlled substances offenses” may be 
	triggered by only one specific type of controlled substance offense in the jurisdiction, not necessarily all controlled 
	substance offenses. 

	**Many consequences are triggered by more than one category of offenses, resulting in the sum of the 
	**Many consequences are triggered by more than one category of offenses, resulting in the sum of the 
	percentages displayed exceeding 100%.
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